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Purpose of report

In this report, the North Northumberland Local Area Council Rights of Way Sub-
Committee is asked to considerall the relevantevidence gathered in support and in
rebuttal of the existence of public bridleway rights over a route from the B6354 road
south-west of West Ancroft, in a general easterly direction, to the C8 road, west of
Ancroft Manor.

Recommendation

It is recommended that the sub-committee agrees that:

(i) there is sufficient evidence to indicate that public vehicular rights
have been reasonably alleged to exist over the route N-O;

(ii) there is sufficient evidence to show, on a balance of probabilities,
that public vehicular rights exist over the route O-P;

(iii)  the Natural Environment and Rural Communities Act 2006 would
appear to have extinguished the public’s motorized vehicular
rights over the whole N-O-P route;

(iv)  the N-O-P route be included in a future Definitive Map
Modification Order as a restricted byway.

1.0 BACKGROUND

1.1 By virtue of section 53 of the Wildlife and Countryside Act, 1981 the County
Council is required to keep the Definitive Map and Statement under
continuous review and make modification orders upon the discovery of
evidence, which shows thatthe map and statement need to be modified.
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The relevantstatutory provision which applies to adding a public right of way
to the Definitive Map and Statement, based on historical documentary
evidence, is Section 53(3)(c)(i) of the Wildlife and Countryside Act, 1981. This
requires the County Council (as Surveying Authority) to modify the Definitive
Map and Statement following: '

“the discovery by the authority of evidence which (when considered with all
other relevantevidence available to them) shows:

‘that a right of way which is notshown in the map and statement
subsists or is reasonably alleged to subsistover landin the area to
which the map relates, being a right of way such thatthe land over
which the right subsists is a public path, a restricted byway or, subject
to section 54A, a byway open to all traffic;”

The relevant statutory provision which applies to upgrading an existing public
right of way on the Definitive Map and Statement, based on historical
documentary evidence, is Section 53(3)(c)(ii) of the Wildlife and Countryside
Act, 1981. This requires the County Council (as Surveying Authority) to modify
the Definitive Map and Statement following:

“the discovery by the authority of evidence which (when considered with all
other relevantevidence available to them) shows :

“that a highway shown in the map and statement as a highway of a
particular description oughtto be there shown as a highway of a
different description.”

All the relevant statutory provisions and competing rights and interests have
been considered in making this report. The recommendations are in
accordance with the law and proportionate, having regard to individuals’ rights
andthe publicinterest.

PUBLIC EVIDENCE

In May 2019, Diane Holmes of Ulgham made a formal application seeking to
modify the Definitive Map of Public Rights of Way by adding a public bridleway
(partly upgrading an existing public footpath to bridleway status) over a route
between the B6354 road, 1060 metres south-westof West Ancroft, in a
general easterly direction, to the C8 road, 750 metres west of Ancroft Manor.

Ms Holmes supplied the following analysis of the evidence to accompany
her application:

“The route

“1. The application route is in the parish of Ancroft. It follows theline
of FP 203/018 for nearly half of its length (C-D). The remainder of the
route is unrecorded (A-C). 1t can be seen on OS Explorer 339 Kelso &
Coldstream. .

‘2. Atits western end (A), it leaves the B6354 at GR NT 956 449, |t
goes in an easterly direction to cross a minortarmac road, the U2110,



at GR NT 966449 (B) and ends in Ancroftvillage on the C810 at GR NT
990453 (D).

“3. The eastern section (C-D) follows a wide hedged lane consisting of
a stone track with wide grass verges. At C it turnsnorth, still following a
wide stone track. The application route then turns west for the
remainder of its distance. This middle section is now filled with
coniferous woodland. There is however a wide stone track alongits
south side all the way to (B). West of (B) it follows a grass margin,
before it meets the road from Berwick, having turned up a short lane
(A).

‘4. From an examination of the maps described below it can be seen
that the tree planting in the central part of the route took place
sometime between 1845 (tithe plan)and 1866 (OS 1st ed).

‘6. Both the east and the west sections are labelled ‘Long Loanen’ on
the old maps and are still labelled with that name on the OS today.
This suggests that it was a well known through route between the
village of Ancroftand the turnpike road (indicated by the MP — milepost
shown on the OS) to Berwick, now B6354. '

‘5. ltlengthis 3.75 kms and the average width of the old laneis 5 — 8
metres.
See photographs showing its character.

The documentary evidence.

“1. 1819 Berwick, Norham & Islandshire Turnpike Trust.

On the plan of turnpike roads in the North East of England shown on

" the website www.turnpikes.org.uk the road between Berwick and Etal
(the B6354) is shown with its date being given in the key. This is the
turnpike road that the application road meets at its western end.
“Attempts to find the original turnpike plan have failed at both Woodhom
and Berwick.

See extract

“2. 1820 Fryer's Map of Northumberland

The fulllength of the route is shown on this early county map, showing
the farm, Long Dike, at the eastern end and the pointwhere it crosses
the minorroad (B) which goes to Ancroft South Moor farm, as it does
today. Itis shown in the key as an ‘other road’, joining a turmnpike road
at its west end (A). :

See extract

“3. 1824 Rule’s Map of Norham and Islandshire in the County of
Durhamandthe Liberties of Berwick on Tweed.

This map can be seen in the Berwick Archives. It is produced from an
actual survey by Robert Rule. The title on the map says ‘To the
trustees of the Berwick and North Durham Turnpike Roads, this map is
respectfully dedicated by their much obliged and obedient servant and
surveyor, Robert Rule!

This map shows the entire length of the application route. The fact that
this map was surveyed specially for those local people involvedin the
funding and management of tumpike roads in the area suggests that



the application route was an integral part of the network of minor public
roads in the early 19th century, leading to one of these turnpike roads.
See photocopy of a section of this map

“4. 1827 Cary’s Map of Northumberland

The fulllength is also shown on a map by this well known cartographer
It overlaps two sheets so is less easy to see.

See extract

“6. 1828 Greenwood’s map of Northumberland

By this time only the eastern section (B-D) is shown. The key indicates
thatit is a ‘cross road’, that is a minor road linking two roads of greater
importance.

“The fact that this route is shown on these three county maps, which
were sold to the more wealthy literate members of society, suggests
that it was an important route providing access for the residents of
Ancroftand the surrounding area to the turnpike road to Berwick to the
north and to Ford and Etal to the south, at a time when otherroads
were less well developed.

“Ilts width also suggests that it may have been used as a droving route
providing farmers with livestock access to markets in Berwick, while
avoiding the Great North Road (the current A1) which would have been
busy with long distance traffic such as stage coaches, mail coaches
and other faster moving vehicles.

See extract

“6. 1845 Tithe award for the township of Ancroft

The tithe plan shows the full length of the application route following the
same lineason Fryer and Cary. Itis shown in the same manneras the
currentcounty roads that pass through this area. It is notnumbered
and in the apportionmentitis not shown as belonging to any particular
farmer. This suggests it was recognised as a through route for public
use, leading to the turnpike road to Berwick at its west end and to the
local road through the village of Ancroft at its east end. ’
See extract

“7. 1866 OS 1sted 25”

These sheets are missing from Woodhorn, howeverthey can be seen
on www.old-maps.co.uk, from where the extract is taken. The _
application route is shown to be in the parish of Holy Island, township of
Ancroft. The planting of trees within the bounds of part of this historic
route shows up for the first time on this map.

“The whole length of the application route is clearly shown with the
exception of where it passes through a field at the extreme westend. It
is labelled ‘Long Loanen’ in two places, indicating its reputation as a
public road.

“Sheet VI/15, shows the western section of the route from A-B and
sheet VI/16 shows the eastern section from B-D.

“Plot 162, the wide lane between C & D is described as ‘publicroad’ in
the OS Book of Reference for that parish and township.

The OS 1sted 6” can be seen on Roll 2 at Woodhorn.

See extracts

“7. 1898 OS 2nd ed Scale 1:10,560 (6")
The application route is shown on this later edition and is labelled ‘Long
Loanen’ as before. It is notannotated as either FP or BR, which
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suggests it was known to be of higherstatus, that is as a horse and cart
route.
See extracts

‘8. 1910 Finance ActPlan

.The application route passes through the hereditaments listed below.
There is a deduction in tax for ‘rightof way or user’in all of them bar the
one now filled with trees, indicating thatin spite of the route’s
decreasing importance in local life by this time, it was still recognised as
a route with public rights:

Pt 128 Ancroft Moor Owner Earl Grey, Willlam Whittle Deduction £54
Pt45 Ancroft South Mocr Owner Earl Grey, James Green Deduction £40
Pt46 Plantation & game Owner Earl Grey No deduction
Pt45 Ancroft Town Farm Owner Earl Grey, John Mitchell  Deduction £175

“lIt would appearthat Earl Grey was happy to claim the tax deduction for
the route where it followed a lane or passed around the edge of fields
but he was not prepared fo admit that public rights existed in the section
which had been planted, forwhich the entry suggests was important as
providing cover for game.

See extract

“9. 1925 0OS 3rd ed Scale 1:10,560 (6”)

The application route is shown on this 20th century edition as well. Itis
still labelled ‘L.ong Loanen’ andis notannotated as a FP, even though a
FP is shown branching off the route from C, going to Ancroft South

Moor Farm. This also suggests that it was recognised to have a higher
status than that of public footpath.

See exiracts

Conclusion

“The evidence suggests that this was a locally important route in the
early 19th century butone that gradually fell into disuse, so muchso that
the local landownerfelthe could fill itin with trees. As a resultthe full
length of the historic line is not now available, butthere is a wide track
on the south side of the wooded section onto which the hiostoricline
could be diverted.

“Please will you consider if there is sufficient evidence of publicrightsin
the past for this route to be added to the definitive map as a public
bridleway?”

LANDOWNER EVIDENCE

By letter, dated 17 July 2020, Edwin Thompson (Chartered Surveyors)
responded to the consultation on behalf of JW Gray Ltd of Felkington Farm,
stating:

“We refer to your email dated 14 July and confirm that we have liaised
with ourclients, the directors of JW Gray Ltd, and have inspected the
alleged public bridleway in so far as it runs through Felkington Farm, viz
from the minor unclassified public road serving Ancroft Southmoor to
the pointmarked “N” on yourplan and, accordingly, comment as
follows:



“1. We have not viewed the historical evidence referred to in your letter
dated 17 September 2019, but note that most of it refers to nineteenth
century documentation and the most recent to the Third Edition OS 6
inch plan of 1925. As you have commented in yourletter, the
information is indeed “historical” and there is no evidence whatsoeverto
suggest that this route has been used either by horses or pedesirians in
recent years. Indeed, we have spoken 1o the previous owner, Mr C
Martin, who lived at Felkington for approximately 60 years and who
owned the land in question for 25 years or thereabouts and he has
confirmed that throughoutthat period this route was, to his knowledge,
neverused eitheras a footpath or bridleway.

“2. With reference to the numbered plan attached:

A. The proposed route would follow a 6 metre field margin which forms
part of a Countryside Stewardship Scheme. As you know, oneis not
allowed to break the sward on a Stewardship margin and accordingly,
were this land to be designated a bridleway it could prejudice the
integrity of the Stewardship Scheme.

“B. More importantly, the proposed bridleway at this pointwould run
through a mixed hardwood piantation which appears to be
approximately 25 — 30 years old.

“C. Atthispointthe proposed bridleway would run through a mature
mixed hardwood plantation which has clearly been in place for very
many years. ‘

“Confirmation of this route as a bridleway running through two woods
and across a Stewardship margin would not make sense from any
perspective, particularly health and safety. Additionally, thereis no
evidence on the ground to suggestthat this route hasbeen used as a
bridleway for many years, if ever.

“There is an existing footpath along the long loanen fromthe point
marked “P” on yourplan to the point marked “O". Thereafier the
footpath runsin a south-westerly direction to Ancroft Southmoor. We
can see no particular reason for intensifying the footpath / bridleway
network in this immediate area, most particularly when itwas clear on
the ground thatthe alleged bridleway has not been used for many
years, if ever. We can quite understand thatthe owners of West
Ancroftwould prefer the existing footpath to be re-routed alongtheline
of the now extended longioanen track to the public road rather than
running, as it does now, across the middle of their fields to Ancroft
South Moaor, butthat is perhaps a separate matter. Referring backto
the longloanen itself, we should perhaps add that the author of this
letter was responsible in the 1980s for extending the long loanen in a
westerly direction past the pointmarked “O", butnot as far as the
Cuddy Plantation. The current owners, Messrs Douglas, have further
extended the frack to connectthemto the minorpublicroad. Again,the
pointthat we are making is that there was no semblance of a track
along this part of the alleged route until relatively recently when the long
loanen was extended.
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“Accordingly, we object to the proposed bridleway for the reasons noted
above.”

CONSULTATION

In September 2019, the Council carried outa consultation with the Parish
Council, known owners and occupiers of the land, the local County Councilior
andthe local representatives of the “prescribed and local organisations” listed
in the Council's “Code of Practice on Consultation for Public Path Orders”.
Two replies were received and are included below.

By email, in October 2019, the British Horse Society responded fo the
consultation, stating:

“Parish of Ancroft

Alleged public bridleway 31

There are very few bridleways in Ancroft parish and most of them lead
to the A1. Sothey are of little use to vulnerable roads users, specially
horseriders. This route, which appears to have been an importantone
in the past, links the village to quieter roads and so would enable riders
to take exercise and to enjoy the countryside in greater safety.”

43 By email, on 15 October 2019, Ancroft Parish Council responded to the

5.1

consultation, stating:
*Ancroft Parish Council have agreed to submit no objections to the
proposed changes to Public Bridleway No 31 in Ancroft Parish.”
DOCUMENTARY EVIDENCE
A search has been made of archives relating to the area. Evidence of Quarter
Sessions Records, Council Highways records, County Maps and O.8. Maps'

was inspected, and the following copies are enclosed for consideration.

1769 Armstrong's County Map

Although Ancroft, itself, is shown on this map, there is no evidence ofa
road or track resembling the route of alleged Bridleway No 31 (or of the
U 20 road which runs roughly parallel to the north).

1820 Fryers County Map

There is clear evidence of a road or track over the route of alleged
Bridleway No 31 (and also of the U20 road, running roughly parallel, to
the north and of the U21 road between West Ancroft and Ancroft
Southmoor). '

1827 Cary’s Map

There is clear evidence of a road or track over the route of alleged
Bridleway No 31 (and also of the U20 road, running roughly parallel, to

. the north and of the southermn half (only) of the U21 road between West
Ancroftand Ancroft Southmoor).



1824 Rule’s Map (supplied by applicant)

There is clear evidence of an enclosed road or track over all buithe
very western end of the alleged bridleway route.

1828 Greenwood’s County Map

There is clear evidence of a road -or track over the easternmost two :
thirds of the route of alleged Bridleway No 31 (and also of the U20 road,
running roughly parallel, to the north and of the U21 road between West

Ancroftand Ancroft Southmoor).

1844 Tithe Award (Township of Ancroft) (supplied by applicant)

There is clear evidence of whatappears to be an enclosed road or frack
over the routs of alleged Bridleway No 31.

c.1865 Ordnance Survey Map: Scale 1:2500 (supplied by applicant)

There is clear evidence of an enclosed road / track along the eastern
part of the claimed route and evidence of a field edge track alongthe
fieldimmediately east of PointO. The enclosed eastern end is
identified with parcel number“162”. In the accompanying Book of
Reference, in the Township of Ancroft, this correspends with the entry
“Publicroad”. The section of alleged public right of way east of the U21
road is identified with the parcel number“212”, and that west of the U21
road with the parcel number“207”. In the Book of Reference these
parcels are identified as “Plantation & stream” and “Plantation”,
respectively. Both appear to be depicted as narrow, enclosed wooded
strips on the OS map. The western end of the route is neitheridentified
as a track, nor as an enclosed wooded strip. Both the enclosed track
and the wooded strip (or the eastern part of that strip, at least) are
annotated as “Long Loaning”.

¢.1865 Ordnance Survey Map: Scaie 1:10,560

There is no evidence of track over the western end of the claimed route.
There is evidence of what appears to be an enclosed wooded strip
across the top of two fields to the west of the U21 road and two more
fields to the east of the U21 road. The wooded strip is labelled “Long
Loaning”. There is no evidence of a track over the short north-south
section roughly half way alongthe route. There is evidence of what
appears to be an unenclosed track across the fop of the nextfield, then
clear evidence of an enclosed track (again labelled “l.ong Loaning”)
over the eastern part of the route.

1899 Ordnance Survey Map: Scale 1:10,560

Very similar to the ¢.1865 map, there is no evidence of track over the
western end of the claimed route. There is evidence of whatappears
to be an enclosed wooded strip across the top of two fields to the west
of the U21 road and two more fields to the east of the U21 road. The
wooded strip is now labelled “Long Loanen”. There is no evidence of a
track over the short north-south section roughly half way along the
route. There is evidence of what appears to be an unenclosed track
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across the top of the next field, then clear evidence of an enclosed track
(again labelled “Long Loanen™) over the eastemn part of the route.

Finance Act 1910 plan

There is clear evidence of a path / track over the route of existing Public
Footpath No 18. The enclosed eastern end of the route is not
separated from the surrounding land by coloured boundaries (we would
have expected it to be, if the route had been accepted to be a public
road, at thattime). The enclosed western part of theroute (i.e. the
wooded strip) is not separated from the surrounding land by a coloured
boundary either; it is identified with its own coloured boundary. Again,
this indicates that, at that time, the claimed route was not
acknowledged (by the landowners) to be a public road.

Ordnance Survey Map: Scale 1:10,560

As with the 1899 map, there is no evidence of frack over the western
end of the claimedroute. There is evidence of whatappears to be an
enclosed wooded strip across the top of two fields to the west of the
U21 road and two more fields to the east of the U21 road. The wooded
strip is labelled “Long Loanen”. There is no evidence of a frack over the
short north-south section roughly half way along the route. There is
evidence of what appears to be an unenclosed track across the top of
the nextfield, then clear evidence of an enclosed track (again labelled
‘Long Loanen”) over the eastern part of the route.

Norham & Islandshires RDC Handover Map

Although the eastern ‘half’ of the claimed route is identified as a track
on the base map, no part of the claimed route is coloured so as to
identify it as a publicly maintainable road.

Restriction of Ribbon Developmeni Act 1935 Map

Although the U21 road is shown (coloured green and labelled “47”), the
claimed route was not identified as a public highway thatneeded to be
protected from ribbon development.

Highways Map

The eastern (existing public footpath) section is shown on the base
map, but no part of the route is coloured so as to indicate that it was
considered to be publicly maintainable highway.

¢.1952 Definitive Map — original Survey Schedules & Map

The O-P part of the claimed route was originally identified forinclusion
as a Road Used as a Public Path (Carriage Road Footpath). The N-O
part of the claimed route was not identified forinclusion as a publicright
of way of any description.

Draft Map

The O-P part of the claimed route is now coloured purple, meaning it
has been identified forinclusion on the Definitive Map as a public
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footpath. As with the Survey map, the N-O part of the claimed route
was not identified forinclusion as a public right of way of any
description.

Provisional Map

As with the Draft Map, the O-P part of the claimed route is now coloured
purple, meaning it has been identified forinclusion on the Definitive
Map as a public footpath. As with the Survey map, the N-O part of the
claimed route was not identified for inclusion as a public right of way of
any description.

Original Definitive Map and Statement

The O-P portion of the claimed route is identified as being part of Public
Footpath No 18 in the Parish of Ancroft. There are no publicrights of
way identified overthe N-O section.

Highways Map

The eastern (existing public footpath) section is shown on the base
map, butno part of the route is coloured so as to indicate that it was
considered to be publicly maintainable highway.

Ordnance Survey Map: Scale 1:10,560

There is clear evidence of an enclosed track / path over most of the
eastern third of the alleged bridleway route. There is evidence of an
enclosed wooded strip over the majority of the western two-thirds of the
afleged bridleway route. Both sections appear to be labelled “Long
Loanen”. There is no evidence of a track or path across the two fields

.immediately east of the B6354 road.

First Review Definitive Map

The situation with regards to the claimed route remained the same as
that shown on the criginal Definitive Map.

Ordnance Survey Map: Scale 1:10,000

There is clear evidence of an enclosed track / path over most of the
eastern third of the alleged bridleway route. There is evidence of an
enclosed wooded strip over the majority of the western twao-thirds of the
alleged bridleway route. Both sections appear to be [abelled “l.ong
Loanen”. There is no evidence of a track or path across the two fields
immediately east of the B6354 road.

Ordnance Survey Explorer 339 Map: Scale 1:25,000

There is evidence of a path / track over the eastern (existing public
footpath) part of the claimed route. There is evidence of a field edge
track over the short central north — south portion of the route. There is
no evidence of a track over the western end of the claimed route or
over the long east — west section between Ancroft Northmoor and
Ancroft Southmoor. The narrow, enclosed strip is coloured green (to
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denote woodland). Atthe eastern end of this wooded strip, there is
evidence of a parallel, field edge track just south of woodiand.

2006 The Council's 'List of Streets' (2 May 2006)

No part of the N-O-P route was identified as a publicly maintainable
highway.

SITE INVESTIGATION

From PointP on the C8 road at Langdyke, through a double field gate, with
pedestrian gap alongside, a 3 metre wide stone surfaced track, inan 11 fo
12.19 metre wide corridor proceeds in a southerly direction for a distance of
130 metres. Thereafier, a 2.5 metre wide stone / earth / grass surfaced track,
within 2 9.75 to 11 metre wide comidor, proceeds in a westerly direction for a
distance of 945 metres. The route then continues, as a 3 fo 3.5 metre wide
stone / earth / grass surfaced field edge track, in a westerly direction for 375
metres. Up until this point, the route has been part of existing Public Footpath
No.18. Footpath No 18 (no longervisible on the ground}continues in a south -
westerly direction across cropped fields, but the alleged bridleway turns north,
following a 3.5 metre wide stone/ earth field edge track in a northerly direction
for 160 metres. Atthis point, the stone/ earth track continuesin awesterly
direction, but the alleged bridleway continues northerly fora further 15 metres,
into a narrow wooded strip. The historical route (if one existed) then proceeds
through this 12.19 to 17 metre wide woodland strip, in a westerly direction, for
a distance of 1100 metres, to a junction with the U21road. On the other side
of this road, the alleged bridleway continues in a westerly direction, within a
12.19 to 13.75 metre wide woodland strip for a further 570 metres. Atthis
point, the wooded strip ends, and the alleged bridleway proceeds in a westerly
direction, along a 3 metre wide grass frack in a 6 to 7.5 metre wide headland,
for a further335 metres. A 2to 2.5 metre wide stone / earth / grass surfaced
track, in a not especially clearly defined circa 6 metre wide corridor proceeds
north-westerly for 70 metres, to join the B6354 road, 1065 metres south-west
of West Ancroft.

COMMENTS RECEIVED ON THE DRAFT REPORT

In June 2021, a draft copy of the report was circulated to those landowners /
occupiers who responded to the initial consultation for their comments.

By email, on 9 June 2022, Edwin Thompson {Chartered Surveyors) made the
following comments:

“Thank you for your email with attachments. -

“The original correspondence from Mr McErane referred to a proposed
public bridleway. | note thatin yourdraft report that you are referringto
a restricted byway — am | rightin thinking thatthat would embrace both
the bridle path and motorised vehicles or have | misunderstood your
recommendations? In eitherevent, | have not, at this stage, anything
material to add to my letter to Mr McErlane dated 17 July 2020 which is
entirely specific in respect of the three fields (A, B and C) relating to that
part of Felkington Farm which is owned by my client, J W Gray Lid.
Your proposed route has clearly not been used for any form of public
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access for many years and the previous owner, Mr Martin, who sold
Felkington to.J W Gray Lid in circa 2015 has previously confirmed that
in the 60 years that he lived at Felkington this property was neverused
as a footpath or a bridleway. Accordingly | think thatyour proposal to
have some form of public access along this route is entirely bizarre.

“l would also pointout that my letter was submitted to the then definitive
map officerin July 2020. Then, nearly two years later, | receive a letter
from yourself, completely out of the blue, giving me seven days in which
to respondto yourproposals.. | am on holiday nextweek and, underall

. the circumstances, seven days is entirely unreasonable.

“Accordingly, we are not prepared to accept your proposal in respect of
Felkington Farm. There is no recentevidence (by which I mean over

‘the last 60 years) to support your contention. | would also requestyour

written confirmation thatmy letter of July 2020 will be shown to the sub-
commitiee — | look forward fo hearing from you on that point.”

By email, on 13 June 2022, Edwin Thompson (Chartered Surveyors),
responding to the Council’s reply in relation to their earlier email, made the
following additional comments: '

“Thank you for your explanatory email and | note all the points that you
have made. |attach a copy of the plan referred to in my letter of July
2020. [N.B. A copy of this plan is appended, early, in the report].

“As you know, J W Gray Lid are objecting to this proposail for all the
previous reasons set out. | understand thatthe points made in your
email below in respect of historical documentary evidence, butto
reinstate public access across land which clearly has notbeen utilised
as such for very many years does seem to me to be bizarre.”

DISCUSSION

Sections 53 (3)(c)(i) and 53 (3)(c)ii) of the Wildlife and Countryside Act 1981,
require the County Council to modify the Definitive Map when evidence is
discovered which, when considered with all other relevant evidence available
to them shows:

or

that a right of way, which is notshown in the Map and Statement,
subsists or is reasonably alleged to subsistover landin the area to
which the Map relates, being a right of way such thatthe land over
which therightsubsists is a public path, a restricted byway or; subject
to section 54A, a byway open to all traffic [53(3)(c)(i)];

that a highway shown in the map and statement as a highway ofa
particular description oughtto be there shown as a highway of a
differentdescription [53(3)(c)(ii)].

When considering an application / proposal for a modification order, Section
32 of the Highways Act 1980 provides for "any map, plan or history of the
locality or other relevantdocument’to be tendered in evidence and such
weightto be given to it as considered justified by the circumstances, including
the antiquity of the tendered document, the status of the person by whomand
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the purpose for which itwas made or compiled, and the custody in which ithas
been kept and from which itis produced.

Although Ms Holmes’ application only soughtto record this route as a public
bridleway, when determining this application, the Council mustconsider all the
available evidence. It is sometimes the case that the evidence which is
gathered may pointio the existence of higher (or lower) publicrights than
those that were originally applied for.

The representation of a path or track on an Ordnance Survey Map is not
evidence thatitis a publicrightof way. Itis onlyindicative ofits physical
existence at the time of the survey.

8.5 The Natural Environmentand Rural Communities Act 2006 (NERC Act 2006)

8.6

8.7

8.8

8.9

had a major impact upon the recording of byways open to all traffic based
upon historical documentary evidence. Undersection 67 of the Act, any
existing, but unrecorded, public rights of way for mechanically propelled
vehicles were extinguished unless one of the ‘'saving’ provisions applied. In
brief, these saving provisions were: (a) if the main lawful public use between
2001 and 2006 was with motor vehicles; (b} if the route was on the List of
Streets (on 2 May 2006) and not also on the Definitive Map as something less
than a byway open to all traffic; (c) the route was legally created expressly for
motor vehicular use; (d) the route was a road deliberately constructed for
public motor vehicular use; or (e) the vehicular highway came aboutas a
result of unchallenged motor vehicular use before December 1930. At this
stage, there is no evidence to suggestthat any of these saving provisions
would apply in this case.

The route is clearly identifiable on Fryer's County Map of 1820, Rule’s Map of
1824, Cary’'s Map of 1827 and (mostly) on Greenwood's County Map of 1828.
On the plans produced in association with the Finance Actof 1910, neitherthe

“enclosed eastern end of the route, nor the plantation section were shown as

being separated from the surrounding land by coloured boundaries. If they
had been, this would have been a good indicator that the route was
considered to be a public vehicular highway, atthat time.

The route of alleged Public Bridleway No 31 has been consistently identified
on Ordnance Survey maps since ¢.1865. The eastern part has always been
depicted as an enclosed track. The long east-west section, north of Ancroft
Southmoor, has always been shown as enclosed wooded strips. The maps
have shown no track west of the wooded strips and, until recently, the maps
have not shown any track along the shorth north-south section north of Point
0.

On the extract of the Ancroft Tithe Award, that accompanied the application,
the alleged bridleway route is clearly depicted as an enclosed track. This
doesn’tnecessarily mean the route was considered to be a publicone —
enclosed private roads would be non-tithable in justthe same way as public
ones.

In the Book of Reference, accompanying the Ordnance Survey 15t Edition
map, the eastern end of the route is identified as a “Public road”, whilstthe
central woodland strips are identified as “Plantation”. These descriptions,
supplied by the surveyors, were based upon observation and local inquiry, but
they should not be considered authoritative. The “Publicroad” section need
not be public and, whilstthe plantation sections were clearly wooded by the



8.10

8.11

8.12

8.13

8.14

time of the survey, this doesn’t mean (necessarily) that those strips weren't
also public highway.

On the Survey maps produced in association with preparation of the first
Definitive Map of Public Rights of Way, in the early 1950s, the O-P section of
the route was identified as a Road Used as a Public Path (or, more
specifically, as a “Carriage Road used mainly as a Footpath”. On the
accompanying Survey schedule, the ground for believing this route fo be
public was given as “Public user”. This might help to explain why, at the next
(Draft Map) stage, the status had been amended to that of public footpath —
the “user’, presumably having been pedestrian. The route remained identified
as just a public footpath through the Provisional and Definitive Map stages.

Edwin Thompson, acting for the owner of Felkington Farm (the western end of
the claimed route) has commented that there is no evidence of any recent
public use of the route. Edwin Thompson reiterated this point, when
commenting on the Draft report and, certainly, anyone trying to traverse the
wooded strips would find these paris very challenging. This application has
been made on the basis of historical documentary evidence —notuser
evidence. In the circumstances, the applicantisn’tasserting, nor are they
required to demonstrate, that the route has necessarily been used within living
memory. The comments regarding potential effect on Countryside
Stewardship payments and impact on the woodland areas reflect entirely
understandable concerns, butthese aren’tfactors which can be taken into
accountwhen determining whether ornot public rights actually exist.

The applicanthas noted that a farm track exists parallel with, and to the south
of, the plantation strips. Edwin Thompson has indicated approximately when
this track was created. The existence of these parallel altemativesisn’t
relevantwhen determining whetherornot public rights exist over the claimed
route, though itdoes offer an alternative route, for any public right of way to,
potentially, be diverted onto, if publicrights are, ultimately, found to exist over
the historical route. '

Until the Counties (Detached Parts) Act 1844, Norham & Islandshires was a
detached part of County Durham. Northumberland Record Office would be
unlikely to have any Quarter Sessions records relating to the stopping-up or
diversion of this route prior to 1844. Looking at the online register of Durham
County Council’s Quarter Sessions records for this period, the three stopping-
up/ diversions which do occur, within Norham & Islandshires, do notappear to
relate to the alleged bridleway route.

Based upon the documentary evidence available, it does appear that during
the early to mid 1800s a significantroute existed over the alieged Bridleway
No 31 route. This route mightnot, necessarily, have been a publicone,
though its depiction on so many early maps (and the consistentnaming as
“Long Loanen”) suggests that it probably was, andthat it was most likely a
vehicular highway (given its width, particularly through the plantation sections).
By the 1860s, based cn the detailed Ordnance Survey, identifying large
sections of the route as “Plantation”, it seems the route was no longerbeing
used by the public, and that the portion that isn't currently part of Footpath No
18, may not have been used by the public since then. It would have been no
surprise to find that this route was an old public road, and that at some point
between 1840 and 1860 the road had been stopped up as unnecessary
(perhaps with public footpath rights retained over the Footpath No 18 section,
though possibly not— the footpath rights having been re-established, later, on



8.15

9.1

9.2

93

the basis of longunchallenged user). Although this would have been no
surprise, the Quarter Sessions indexes at Durham and Northumberland
records offices do notappear to identify any closures or diversionsin the
immediate vicinity of this route. It may be that, for some reason, the route
simply fellinto disuse (perhaps the parallel route to the north was improved
and thereafter became the clearly preferred route); but if the route was once,
as seems likely, a public vehicularright of way then, if those rights were never
lawfully extinguished, they must be presumed still to exist (subject to the
effects of NERC Act 2006).

Advice from the Planning Inspectorate in their ‘consistency guidelines’ states
that it is important to have the correct width, where known, recorded in the
definitive statement. Where no width can be determined by documentary
means (such as an Inclosure Award, Highway Order or dedication document),
there is usually aboundary to boundary presumption for public highways. On
that basis, it is proposed that the enclosed, 1075 metre long, eastern section
of the route and that the wooded strip sections of the route be identified with
widths of between 9.75 and 12.19 metres and between 12.19 and 17 metres,
respectively, and that the remainder of the route (although, seemingly,
enclosedin the past, now lacking sufficiently detailed evidence to identify a
width ) be identified with the Council’s standard default width of 5 metres (i.e.
wide enough fortwo vehicles, travelling in opposite directions, to pass each
other.

CONCLUSION

Although the application soughtto record public bridleway rights, in lightof the
documentary evidence available, it appears that public vehicularrights have.
been reasonably alleged to exist over the N-O part of the route of alleged
Public Bridleway No 31 and shown to exist, on a balance of probabilities,
overs the O-P part of the route.

The Natural Environmentand Rural Communities Act 2006 would appearto
have extinguished any public motor vehicularrights that mighthave existed
over the N-O-P route. This would leave the route as a restricted byway.

Given the obvious practical difficulties of re-establishing a restricted byway
through the plantation, prior to including the route in any definitive map
modification order, officers explore the possibility of making a concurrent
public path order (or orders) to divert the publicrights of way onto the adjacent
farm track.

BACKGROUND PAPERS
Local Services Group File: B/3/31z
Report Author Alex Bell — Definitive Map Officer

(01670) 624133
Alex.Bell@Northumberland.gov.uk
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Extract from Northumberland C'ounty Council One Inch Maps
showing restrictions under Sections 1 and 2 of the Restriction of
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NATIONAL PARKS AND ACCESS TO THE COUNTRYSIDE ACT, 1949,
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Extract from the Council’s 1964 Highways Map
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